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clearly satisfied. The earlier cases went to great lengths in holding pre- 
catory words similar to those above to be imperative, and to create trusts 
binding the estate granted, some even showing a tendency to give this 
doctrine the weight of a mile of construction. Harrison v. Harrison's 
Adm'x, 2 Gratt. 1, 44 Am. Dec. 365 (the cases being collected in a note to 
the latter report) . In later years a decided reaction against this tendency 
is apparent, and a disposition is manifested by the courts to give to such 
words only their usual or ordinary meaning, rather than to find in them an 
imperative intent, unless such an intent as clearly appears as though posi- 
tive terms had been used. Bryan v. Milby, 6 Del. Ch. 208, 24 Atl. Rep. 333, 
13 L. R. A. 563 ; LeSage v. LeSage, 52 W. Va. 323, 43 S. E. Rep. 137 ; 27 
Am. & Eng. Enc. of Law, pp. 38-45. It may be questioned whether this re- 
action has not already carried the courts of some of the states too far. It 
seems, at least, that the decision in the principal case cannot be reconciled 
with such comparatively recent and well considered cases as Foster v. Will- 
son, 68 N. H. 241, 38 Atl. Rep. 1003, 73 Am. St. Rep. 581 ; Murphy v. Car- 
ton, 113 Mo. 112, 20 S. W. Rep. 786, 35 Am. St. Rep. 699; Blanchard v. 
Chapman, 22 111. A pp. 341 ; Colton v. Colton, 127 U. S. 300. — Michigan Law 
Review. 



Mechanic's Lien — Supplies Necessary to the Operation of a Com- 
pany — Poll. Supp. sec. 2485— Sec. 2485, Va. Code 1904. — Under sec. 2485, 
Va. Code 1887, as amended by Acts 1891-2, p. 362, the Circuit Court of 
Appeals for the fourth circuit, in the case of American Woodworking Co. v. 
Agelasto, 136 Feb. 399, held that in the provision, "all persons furnishing 
supplies to a mining or manufacturing company necessary to the operation 
of the same shall have a prior lien upon the personal property of such com- 
pany other than that forming part of its plant," etc., the term "sup- 
plies . . . necessary to the operation of a manufacturing establishment" 
included such as are necessary to its output, and did not include material or 
machinery necessary to the construction, equipment, and completion of its 
plant, and that for the latter, the statute gave no lien. The court said in 
part: 

"We do not deem the question of fixtures as one of importance in the 
present case; nor do we consider it material to the determination of the 
question here involved whether the machinery, when it was installed in the 
building, assumed the character of fixtures or not. Our opinion is that the 
site, the structure, the motive power, and the machinery, whether the last 
be movable or immovable, combine to constitute the manufacturing plant, 
and the operations as manufacturer cannot begin until the plant is thus 
complete, or, in common parlance, until the plant is 'a going concern.' 
Then, and not until then, it becomes necessary to have supplies for operat- 
ing. The supplies necessary for the operation of a manufacturing establish- 
ment are such as pertain to the production of its output, and do not include 
material or machinery necessary for the construction, equipment, and com- 
pletion of the plant. The Court of Appeals for the state of Virginia, in the 
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case of Boston Blower Co. v. Carman Lumber Co., 94 Va. 99, 26 S. E. 390, 
hag clearly drawn this distinction. In passing upon the question of lien 
rights which accrue to parties under the Virginia law, the court in that 
case said : 

'"Sections 2475 to 2484 [Code 1887; Va. Code 1904, pp. 1236-1246], both 
included, are designed for the protection of those who perform labor or 
furnish materials for the construction or repair of the subject upon which 
the lien is assigned. Sections 2485 and 2486 [Va. Code 1904, pp. 1246-1249] 
are for the protection of those who furnish the labor or supplies necessary 
to the operation of the enterprise enumerated in those sections.' 

"We think that, in determining what are necessary supplies for the 
operation of a manufacturing company, the line of demarkation is between 
that which is required to put the plant in a condition to operate, and 
that which is necessary for use in producing its manufactured articles 
after it is in such condition. The machinery for which the appellant's 
claim is made in this case comes under the former, and not the latter, head. 
We conclude, therefore, that the appellant is not entitled to a lien under 
section 2485 of the Virginia statute." 

To the same effect is Fridc Co. v. Norfolk & 0. V. R. Co., 86 Fed. 726, 32 C. 
C. A. 31. Since this case arose, the statute has been so amended (Acts 
1902-3-4, p. 624) as to limit its operation to "railway, canal, or other trans- 
portation companies," and to exclude manufacturing companies. See sec. 
2485, Va. Code 1904. The language of the present. statute is: " . . . all 
persons furnishing railroad iron, engines, cars, fuel, and all other supplies 
necessary to the operation of any railway, canal, or other transportation 
company . . . shall have a prior lien," etc. It will be recognized at 
once that "supplies necessary to the operation" of a transportation com- 
pany cannot refer to such as pertain to the production of its output; but 
the adjudicated cases warrant the conclusion that they include whatever 
supplies are necessary for its operation after it is a going concern. Thus, 
materials furnished in erection of car barns, trainsheds, power and boiler 
houses, depots, workshops, and for rebuilding hotels belonging to the rail- 
road are not supplies necessary to the operation of the road. Frick Co. v. 
Vorfolk & 0. V. R. Co., 86 Fed. 726, 32 C. C. A. 31. 

But it has been held that engines for the purpose of generating electricity 
for propelling cars are engines necessary to the operation of the electric 
road, within the meaning of the statute. Id. The distincton here seems fine 
and to be in conflict with the language quoted above where it is said that 
the "site, the structure, the motive power [italics ours], and the machinery 
combine to make the plant a going concern. Engines for the purpose of 
generating electricity for propelling cars would seem to belong to the motive 
power of a transportation company, and essential to make the same "a going 
concern." 

C. B. G. 



Trial — Reception of Verdict. — Morris v. Hasburger, 91 N. Y. Supp. 
409. — Held, that a judgment entered on a verdict received by the clerk, even 



